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TO:  City Council  
FROM:  Olivia Goodale, City Administrator 
DATE:  January 7, 2019 

RE:  Quasi-judicial Bias, Ex parte Communication, Unauthorized Viewing of Sites, and Conflict of Interest 
 

Below please find information relating to Quasi-judicial Bias, Ex parte Communication, Unauthorized 
Viewing of Sites, and Conflict of Interest.  Please note the below information applies only to Quasi-judicial 
Land Use applications for both the Planning Commission and City Council.  There are other state statutes 
that relate to these issues outside of Quasi-judicial Land Use applications.  Should you ever have any 
questions regarding a specific instance, please consult our City Attorney ahead of any public hearing.   

Bias:   

Where parties are appearing in quasi-judicial settings, such as special use applications, rezones, or 
variance proceedings, they are entitled to unbiased decision makers.  The right to be protected from 
biased decision makers is rooted squarely in the state and federal constitutions, and applies to local 
agencies. This requirement applies not only to courts, but also to state administrative agencies.  [Members 
of the Planning Commission and City Council]… are expected to approach each case without bias—or 
recuse themselves if they cannot.  In any event, the impartial adjudicator requirement is “imperative” in 
quasi-judicial zoning decisions in Idaho. “With appellate review so limited, it is imperative that biased or 
potentially biased commissioners be barred from participating in the zoning procedure.” Manookian v. 
Blaine County, 112 Idaho 697, 701, 735 P.2d 1008, 1012 (1987). Thus, Idaho law flatly forbids biased 
decision-makers from participating in zoning applications where they have or display a bias.   

Earlier cases suggested that the mere appearance of impropriety could be a basis for disqualifying a 
decision maker. Indeed, the importance of protecting against even the appearance of impropriety is well 
established in other jurisdictions. However, recent decisions have clearly established a contrary rule in 
Idaho.  “This Court has never adopted the appearance of fairness doctrine of our westerly neighbor [the 
state of Washington]. Rather, we recognize that due process entitles a person to an impartial and 
disinterested tribunal[,]” but we require a showing of actual bias before disqualifying a decision maker 
even when a litigant maintains a decision maker has deprived the proceedings of the appearance of 
fairness.” Cowan v. Bd. of Comm’rs of Fremont County, 143 Idaho 501, 515, 148 P.3d 1247, 1261 (2006) 
(citing Davisco Foods Int’l, Inc. v. Gooding County, 141 Idaho 784, 791, 118 P.3d 116, 123 (2005)). 



 A decision maker is not disqualified simply because he has taken a position, even in public, on a policy 
issue related to the dispute, in the absence of a showing that the decision maker is “not capable of judging 
a particular controversy fairly on the basis of its own circumstances.” Prehearing statements by a decision 
maker are not fatal to the validity of the zoning determination as long as the statement does not preclude 
the finding that the decision maker maintained an open mind and continued to listen to all the evidence 
presented before making the final decision. By way of explanation then, prehearing statements by a 
decision maker are fatal to the validity of the zoning determination if the statements show that the 
decision maker: (a) has made up his or her mind regarding the facts and will not listen to the evidence 
with an open mind, or (b) will not apply the existing law, or (c) has already made up his or her mind 
regarding the outcome of the hearing. Eacret v. Bonner County, 139 Idaho 780, 785, 86 P.3d 494, 499 
(2004) (quoting Hortonville Joint Sch. Dist. No. 1 v. Hortonville Education Ass’n, 426 U.S. 482, 493 (1941)).  

Ex parte Communication:  

Ex parte contacts refers to communications regarding a substantive issue in a pending matter between an 
interested party and a decision maker out of the presence of other interested parties.  Ex parte 
communications are strictly prohibited in a contested case before an agency. In contrast, ex parte contacts 
in a quasi-judical local government proceedings are not strictly prohibited, so long as they are fully and 
timely disclosed at the time of the hearing in order to allow other parties a meaningful opportunity to 
rebut any information provided to the decision maker.  [S]ome very clear and strict rules apply to these 
exchanges. Parties are well advised to pay scrupulous attention to them. If a violation can be shown, it 
provides a free ticket to the other side for overturning the decision.  

[For example,] Idaho Historic Preservation Council, Inc. v. City Council of Boise, At the outset of the hearing 
by the city council, certain council members disclosed that they had received phone calls from concerned 
citizens who expressed views on the issue. While disclosing the existence of the calls, the council members 
failed to disclose who the calls were from or what arguments or facts were asserted. The Supreme Court 
held that mere disclosure of the existence of such calls fell short of due process requirements.  

Ex parte contacts in a quasi-judicial setting are not prohibited, but must be fully disclosed.  The rules 
governing ex parte contacts in quasi-judicial settings are rooted in due process considerations. Over the 
years, the Idaho Supreme Court has laid out a series of decisions laying the constitutional foundation for 
the right to due process in administrative proceedings, such as land use permit applications.  They 
established that due process requires that the parties be afforded a fair opportunity to build the record 
that will form the basis of the decision. Thus, the preparation of a fair record is at the center of the ex 
parte analysis.   

The bottom line is that ex parte contacts which are properly put in the record (with identity and subject 
matter reasonably described) do not constitute a violation of due process in the context of a quasi-judicial 
proceeding.  

A quasi-judicial officer must confine his or her decision to the record produced at the public hearing. Any 
ex parte communication must be disclosed at the public hearing, including a general description of the 
communication. The purpose of the disclosure requirement is to afford opposing parties with an 



opportunity to rebut the substance of any ex parte communications. Eacret, 139 Idaho at 786, 86 P.3d at 
500 (citations and internal quotations omitted).  

Do ex parte rules apply before the application is filed? Plainly, once an application has been filed for a 
permit or variance, ex parte rules are in effect and a record of such contacts must be maintained and 
disclosed. As for pre-application consultations, the statutes and case law provide no guidance.  Whether 
the same is true in the context of a quasi-judicial land use application is an open question. The more 
prudent approach is to make certain that records of all contacts are maintained to permit full disclosure 
on the record from the outset.  

Procedural inquiries are permissible.  Ex parte communications are generally understood to apply to 
substantive communications and do not include, for instance, purely procedural inquiries. However, the 
conversation must not stray into any issue which has a bearing on the merits of the case.  

Unauthorized “view” of the site:   

A recurring problem occurs when decision-makers take it upon themselves to visit and view the site of a 
proposed project or other action. It is a natural tendency, it seems, for people to want to go out and see 
things for themselves. However, this is simply not allowed.  A quasi-judicial officer must confine his or her 
decision to the record produced at the public hearing. . . . A view of the subject property without notice 
to the interested parties by a board considering an appeal from the commission has been held a violation 
of due process. Eacret v. Bonner County, 139 Idaho 780, 786-87, 86 P.3d 494, 500-01 (2004).  Victor City 
Council’s adopted rules and procedures require if members of the City Council wish to conduct a site visit 
as a quorum, a motion should be made during a public hearing to conduct a site visit on a date and time 
certain. In such a case, the site visit should be conducted in a manner similar to any other public meeting 
and an audio recording should be maintained of the site visit.  

Combinations of bias, ex parte contacts and improper views:  

Where there is evidence of both bias and ex parte contacts, the court will consider the combined effect 
of the two. Thus, either alone might be insufficient to cross the constitutional threshold, but consideration 
of the “totality of factors” may be sufficient to render the decision invalid. Eacret, 139 Idaho at 787, 86 
P.3d at 501. “When ex parte contacts are present in the context of quasi-judicial zoning decisions, such as 
variances and special use permits, courts will be more receptive to challenges to decisions on grounds of 
zoning bias.”  

When multiple decision makers are involved:  

Where multiple decision makers vote on an application, the disqualification of a single decision maker 
(due to bias, ex parte contacts, improper view, or a combination of them) does not automatically 
invalidate the vote of the entire board. If the disqualified individual did not cast a “swing vote,” the court 
may uphold the vote of the remaining commissioners.  What happens when so many decision makers are 
disqualified that the decision-making body is denied a quorum? That is a good question. As the Idaho 
Supreme Court said in 1994: “In the event a board is deprived of a quorum, our trial courts will find it 



necessary to devise solutions to the dilemma presented by this circumstance.” Johnson v. Bonner County 
Sch. Dist. No. 82, 126 Idaho 490, 494, 887 P.2d 35, 39 (1994). The authors would suggest that in such a 
case, the court may be constitutionally required to step into the shoes of the decision-making body and 
render a decision on the merits.   

The above information is from the 2018 Givens Pursley LLP Land Use Handbook unless otherwise noted. 

Conflict of Interest:   

The Local Land Use Planning Act provides specific requirements concerning conflicts of interest in planning 
and zoning matters. Idaho Code 67-6506 strictly prohibits participation by city councilmembers, planning 
and zoning commissioners or staff “in any proceeding or action when the [person] or his employer, 
business partner, business associate, or any person related to him by affinity or consanguinity within the 
second degree has an economic interest in the procedure or action.”    

City officials should be aware that a knowing violation of this section is a misdemeanor, punishable by a 
fine of up to $1,000 and six months imprisonment in the county jail.  

Any actual or potential conflict of interest involving a planning and zoning matter must be disclosed at a 
meeting on the record before the proceedings begin. The decision as to whether a conflict of interest 
actually exists is made by the person with the assistance of the city attorney. Irrespective of the person’s 
decision, the potential conflict must be disclosed in open meeting before the proceedings begin. If it is 
determined that a conflict of interest exists, the person must recuse him/herself from any participation in 
the proceedings or voting at the outset of the process.   [The City of Victor recommends that Planning 
Commission or City Council Members who have recused themselves step down from the dais and either 
join the audience or wait in the lobby of City Hall.  Recused Planning Commission or City Council Members 
should NOT leave the building as a quorum could be lost]. 

The above information regarding Conflict of Interest is from the Association of Idaho Cities 2015 Conflict 
of Interest and Ethics Manual for City Officials unless otherwise noted.   
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